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POST-MERGER BLUES: INTRA-LEAGUE CONTRACT
JUMPING
S. PHILLIP HEINER*
In the wake of the Oscar Robertson settlement' and the demise
of the World Football League and the American Basketball Associa-
tion lies the uncertain plight of "contract jumping," a phenomenon
heretofore most frequently involving the unilateral repudiation by
a player of his contract with a team in one major professional sports
league to play for a team in a competing league. The most obvious
reason for a team in a newly formed league to risk litigation by
inducing a player to jump during the term of his existing contract
with a team in the established competing league has been the anti-
trust leverage that could be brought to bear against a player's old
team and league if they attempted to enjoin him from playing for
his new team.' The tendency toward consolidation in professional
sports resulting in one major league per sport3 has minimized the
possibility that a club will invoke the antitrust laws against its
* B.A., J.D., University of Virginia. Partner, Long, Aldridge, Heiner, Stevens & Sumner,
Atlanta, Georgia.
1. See Robertson v. National Basketball Ass'n, No. 70-1526 (S.D.N.Y. July 30, 1976) (ap-
proving settlement of the case). Robertson was a class action brought by 14 players of the
National Basketball Association (NBA) on behalf of themselves and various NBA players
against the NBA, its member teams, and the now defunct American Basketball Association
(ABA). The lawsuit sought the elimination of practices and procedures such as the college
draft, the reserve clause, and the "compensation" rule, which allegedly were designed to
prevent competition among the member clubs for player services. The players also sought an
injunction against the merger of the NBA and the ABA.
The settlement agreement modified several challenged practices and eliminated others. For
example, the draft or player selection system that formerly vested a club with the exclusive
right in the league to negotiate with a player was modified to allow a rookie to negotiate with
any NBA club after sitting out of the NBA for two seasons. ANTITRUST & TRADE REG. REP.
(BNA) No. 777, at A-2 to -3 (Aug. 17, 1976). The option clause, which binds a player to his
team for one year after the expiration of his contract at a reduced salary, was eliminated,
although it may be reinstated in individual contracts by the mutual consent of the player
and the club. Id. Additionally the settlement agreement provided for the merger of four ABA
teams into the NBA.
2. E.g., Philadelphia World Hockey Club, Inc. v. Philadelphia Hockey Club, Inc., 351 F.
Supp. 462 (E.D. Pa. 1972).
3. Of the four major professional sports (baseball, basketball, football, and hockey), only
hockey has competitive leagues currently functioning above the minor league level. The
viability of one of those leagues, the World Hockey Association, is doubtful. As one of the
WHA's superstars commented, "[wlithout a merger this league [the WHA] can't survive,
not with 6,000 fans at every game. Almost every team in the WHA is getting worse." SPoRTs
ILLUSTRATED, Nov. 29, 1976, at 29, quoting Bobby Hull of the Winnipeg Jets Hockey Club.
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league and member teams to validate a jump.4 Thus, in the absence
of the antitrust spectre, a player's old team presumably would be
more likely to insist upon its alleged contract rights, and his would-
be new team would be less likely to risk the outcome of such litiga-
tion. Accordingly, the most reasonable prediction of the future of
contract jumping is that owners of professional teams, motivated by
enlightened economic self-interest, will not raid their brethren and
that transfers of players from one team to another within any given
league will occur only when a mutually agreeable trade can be ar-
ranged or when a player becomes a free agent after the expiration
of the term of his contract plus any applicable option year.
4. Although a few clubs heretofore have initiated antitrust suits against both their leagues
and member clubs, these suits were an indirect result of the competition for players caused
by competing sports leagues. See, e.g., Denver Rockets v. All-Pro Management, Inc., 325 F.
Supp. 1049 (C.D. Cal.), stay vacated sub nor. Haywood v. National Basketball Ass'n, 401
U.S. 1204 (Douglas, Circuit Justice, 1971); Erving v. National Basketball Ass'n, No. 17-194
(N.D. Ga., filed Sept. 23, 1972) (voluntarily dismissed by plaintiff). The consolidation of
professional sports leagues portends the end of such suits by teams. Economic history indi-
cates that if there is no orderly manner in which a club can acquire talent, "bidding wars"
ensue that inflate players' salaries to the point of economic ruination for the sport. See, e.g.,
SPORTS ILLUSTRATED, Nov. 29, 1976, at 28-29 (salary increases in professional hockey threaten
the viability of the sport). Additionally, antitrust suits among the clubs of a league undermine
the unity of the club owners and their ability to negotiate with player organizations.
However, the consolidation of sports leagues is not likely to discourage antitrust actions
by players on their own behalf. See, e.g., Flood v. Kuhn, 309 F. Supp. 793 (S.D.N.Y. 1970),
aff'd, 443 F.2d 264 (2d Cir. 1971), af'd, 407 U.S. 258 (1972).
5. Until recently, however, even though a player theoretically could become a free agent
by "playing out" his existing contract, his ability to negotiate a contract with another team
in the same league was limited, as a practical matter, by the existence of so-called
"compensation rules," the football counterpart of which is commonly referred to as the
"Rozelle rule." The economic and business justification for these rules is that they represent
an effort to maintain the type of competitive balance without which the league could not
survive and to protect the old club's investment in the player and compensate it for the
resulting loss in continuity and fan identification. Simply stated, the compensation rules are
designed to make the player's old club "whole," insofar as possible, for the loss of its player.
The current status of compensation rules in professional sports is as follows:
Football: The "Rozelle rule" was declared to be a violation of §1 of the Sherman Act in
Mackey v. National Football League, 543 F.2d 606 (8th Cir. 1976) (applying the "rule of
reason") and Kapp v. National Football League, 390 F. Supp. 73, 82 (N.D. Cal. 1974) (pur-
porting to apply the "rule of reason" but holding the Rozelle rule to be "so patently unreason-
able that there is no genuine issue for trial"). The club owners and the NFL Players Associa-
tion (NFLPA) recently negotiated a new collective bargaining agreement that embodies a
revised compensation system - replacing the Rozelle rule that a right of first refusal by the
player's old club to match the offer made by his new team. Collective Bargaining Agreement
between NFLPA & NFL Management Council art. XV (1977). This right arises only if the
old club has made a "qualifying offer" to the player of a minimum salary based on the number
of seasons completed by the player in the NFL. Id. art. XV, § 10. If the old club exercises its
right of first refusal within the specified time, a binding agreement is created between the
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However, if there is anything to be learned from professional
teams, leagues, players, and player representatives over the past
several years, it is that the "reasonable" reaction is not a fact of life
in the sports world. Actions such as Charles Finley's attempted sale
of three of his star baseball players for $3.5 million,' exorbitant
bidding between rival leagues for players,' and threatened and ac-
club and the player. Id. art. XV, § 4. If the old club does not exercise this right, "the player
and the new club (are] deemed to have entered into a binding agreement, . . . containing
all . . . the terms offered to the player by the new club," id. art. XV § 5, and the old club
may receive compensation from the new club in the form of draft choices. Id. art. XV, § 12.
The right to compensation and-the round and number of draft choices are determined by the
amount of the qualifying offer. Id. art. XV, §§ 11, 12. No club may sign a free agent unless it
has the draft choices necessary to provide compensation to the old club. Id. art. XV, § 13.
Basketball: Pursuant to the settlement of the Oscar Robertson litigation, see note 1 supra,
the NBA's compensation rule will remain in effect through the 1980-81 playing season. From
the 1980-81 season through the 1986-87 season, the compensation rule will be replaced by a
"right of first refusal" of the player's old team to match the offer made by his new team. If
the old team does not exercise this right within a specified time period, the player and his
new team are free to execute a contract embodying terms which are not less favorable to the
player than those contained in the offer which the old team refused to meet. Although the
NBA agreed not to reinstitute the "present" compensation rule following the 1986-87 season,
the settlement agreement is silent regarding the league's right to implement some other form
of compensation rule at that time.
Hockey: As a result of the settlement of the professional hockey antitrust litigation, see
note 2 supra, the NHL's compensation rule is a part of the NHL Standard Player's Contract:
The purpose of the equalization payment shall be to compensate a player's
previous Member Club fairly for loss of the right to his services when that player
becomes a free agent and the right to his services is acquired by another Member
Club or a club owned or controlled by another Member Club.
National Hockey League By-Law Section 9A, § 9A.7 (1973). In the event the old club and
new club are unable to agree upon the form and/or amount of the "equalization payment,"
their dispute is resolved by final and binding arbitration before "a neutral arbitrator selected
from time to time by majority vote of the Board of Governors of the League." Id. § 9A.8(a).
Baseball: Prior to the recent arbitration decision in the Messersmith-McNally case, the
"reserve clause" contained in major league baseball players' contracts was understood and
applied so as to bind a player perpetually to his existing club. See note 26 infra. Accordingly,
prior to the decision in that case, baseball never felt the need for a compensation rule. The
effect of the Messersmith-McNally decision is to leave major league baseball with a one year
renewal option and no compensation system.
6. All three players were about to become free agents, and because baseball has no compen-
sation rule under which the player's old club is compensated by his new club, see note 5 supra,
Finley would have received nothing from the players' new teams. Indeed, two of the players,
Rollie Fingers and Joe Rudi, subsequently left Oakland in the free agent draft and Finley
received no compensation from their new teams. Baseball Commissioner Bowie Kuhn invali-
dated the sales because they were not "in the best interest of baseball." SPORTS ILLUSTRATED,
June 28, 1976, at 24. Thereafter Finley sued Kuhn, claiming that Kuhn exceeded his authority
as Commissioner by vetoing the sales and that his action constituted an unlawful interference
with Finley's property rights and an unlawful restraint of trade under section 1 of the
Sherman Act. Charles 0. Finley & Co. v. Kuhn, Cause No. 76C2358 (N.D. Ill. Sept. 7, 1976).
7. For example, the competition for hockey players caused by the creation of a rival league
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tual lawsuits by member clubs against their league and co-
members,' all of which have had disruptive, if not catastrophic,
effects upon the sports industry's structure and economic frame-
work, are illustrative of unreasonable reactions. Although the public
may tend to discount such incidents as the egotistical behavior of a
handful of eccentrics, a more accurate explanation generally may be
found in the ever-present profit motive and the frequently de-
monstrable correlation between superstars9 and gate receipts. 10
to compete with the established National Hockey League (NHL) has been primarily responsi-
ble for a 533 per cent increase in player salaries and benefits from an average yearly salary of
$18,000 in 1967 to $95,886 in 1975. SPORTS ILLUSTRATED, Nov. 29, 1976, at 28-29. This increase
is one of the causes of the present financial crisis of professional hockey which is threatening
the viability of the World Hockey League and a number of teams in the NHL. Id.
8. For example, the Atlanta Hawks of the NBA sued the Association and its member teams
after a league decision awarded exclusive NBA rights to Julius Erving to the Milwaukee
Bucks. Erving, an ABA superstar, was originally drafted by Milwaukee but was signed by
Atlanta. The suit filed by Atlanta after the league voided its contract with Erving alleged
that the NBA player draft amounted to a violation of section 1 of the Sherman Act, 15 U.S.C.
§ 1(1970). Erving v. National Basketball Ass'n, No. 17-194 (N.D. Ga., filed Sept. 23, 1972).
Although Atlanta's suit was dismissed voluntarily prior to trial, the Seattle Supersonics of
the NBA filed and won a similar antitrust action against the NBA and its member clubs to
obtain the services of Spencer Haywood. Denver Rockets v. All-Pro Management, Inc., 325
F. Supp. 1049 (C.D. Cal.), stay vacated sub nom. Haywood v. National Basketball Ass'n, 401
U.S. 1204 (Douglas, Circuit Justice, 1971).
9. A superstar has been defined as "any player who has made a league all-star team five
times or, in the case of players with only a few years experience, one who is obviously a
dominant player in the game." R. NOLL & B. OKNER, THE ECONOMICS OF PROFESSIONAL
BASKETBALL 4 (The Brookings Instit. 1973).
10. Using the definition of "superstar" in note 9 supra, one study of the correlation between
superstars and gate receipts observed:
[Hiaving a superstar on the team is worth 25,000 attendance during the season.
This figure, of course, is an average for all teams and for all seventeen players
in the two leagues classified as superstars by our criteria. Still using the $4.50
average ticket price, this means that about seventeen professional basketball
players produce about $100,000 a year in gross revenues for their teams beyond
whatever contribution these talented athletes make to the won-lost record of the
team. Including the contribution a superstar makes to his team's winning per-
centage, the results suggest that basketball superstars are worth salaries exceed-
ing $100,000, as measured by the contribution they make to team revenues.
Furthermore, a player such as Lew Alcindor is probably worth much more. If
he is the difference between winning and losing in twenty percent of the Bucks'
games and if he is twice the fan attraction of the average of our seventeen
superstars, then, by himself, he accounts for nearly $500,000 a year in gate
receipts for the Bucks. Despite the acknowledged statistical error in such regres-
sion estimates, the evidence is strong that Alcindor is grossly underpaid in
relation to his value to his team - even if he earns $250,000 annually.
The conclusion to be drawn [from] the evidence on tickets and on salaries
of superstars is that whatever owners believe their motivations to be, they be-
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On the one hand, the consolidation of the leagues would seem to
portend a decrease in jumping because of increased fear of litiga-
tion" and the restraint upon owners imposed by league rules against
"tampering."' 2 On the other hand, the owners' desire to maximize
have close enough to profit maximizers to make this a reasonable assumption
upon which to base further analysis. This does not mean that they are to be
condemned or punished. To the contrary, the profit motive contributes to cost
minimization; however it can also lead to high prices and too little provision of
service if the profit maximizer has a monopoly.
Id. at 4-5.
11. See note 4 supra & accompanying text.
12. Tampering occurs if one club negotiates with or makes offers to a player who is under
contract to (including an option year), or who has been drafted by, another club within the
same sports league. After consolidation of the leagues in a particular sport, the anti-
tampering rules will apply to all owners in that sport. Not only does the anti-tampering rule
prohibit such action, but severe penalties may be imposed for its violation.
A typical anti-tampering by-law defines the prohibited acts and sets forth penalties for
them:
1. (a) Except as provided in subsection 9A.5 of these By-Laws, a Member Club
or any officer, shareholder, partner, employee, agent or representative thereof,
shall not - directly or indirectly - tamper, negotiate with, make an offer to or
discuss employment with
(i) any employee connected with another Member Club, or
(ii) any player with respect to whom another Member Club has either
the professional rights or the right to negotiate for said professional rights
without the prior Written consent of that Member Club.
1. (b) The making or causing to be made, through any medium public or
private, any statement indicating any intention or desire of or interest in acquir-
ing the services of any person referred to in (a) hereof, except when such state-
ment is communicated to the Member Club entitled to such services in a confi-
dential manner or is made during a period when such person remains on a Free
Agent List in accordance with subsection 9A.5 of these By-Laws, may at the
discretion of the President, be deemed to be a contravention of this By-Law.
(Amended March 1954, March 1969, November 1973).
2. For contravention of this By-Law the responsible Member Club may in
each instance be liable to any or all of the following penalties to be imposed at
the discretion of the President:
(a) A fine of not less than Two Thousand Dollars ($2,000) nor more than
Ten Thousand Dollars ($10,000) of which amount the offended club shall
receive fifty per cent (50%) of the amount of the fine imposed.
(b) A prohibition of the employment of the person who was the subject
of the tampering, either permanently or for any lesser period of time.
(c) The deferment by the offending Member Club of its choice in the
draft proceedings (either professional or amateur) next following the of-
fense. The President shall, at his discretion, determine the classification
of draft selection and round of selection therein to be deferred by the
offending club in cases where this penalty shall be imposed. (Amended
September 1955, March 1969).
National Hockey League By-Laws § 15. See also National Football League Const. & By-Laws
§ 9.2.
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ticket sales and media revenue, combined with the scarcity of super-
stars, may prompt jumping. With the increasing use of long term
contracts in recent years, the potential sources of a superstar's dis-
enchantment with his existing team also have increased. The aura
of excitement that surrounded his original signing dissipates;
changes in management and other team personnel are likely to have
occurred, converting a championship team into a perennial "also-
ran"; and the salaries of younger, less experienced, and arguably
less valuable superstars surpass his. Moreover, the player's agent is
unlikely to serve as a restraining force because a jump presents him
with an opportunity to justify his existence, to obtain favorable
publicity, and to profit financially.
Although league-wide anti-tampering rules agreed to by all of the member clubs in the
various professional sports leagues never have been the subject of a direct attack under the
federal antitrust laws, their validity under the Sherman Act has been questioned on at least
two occasions. Mackey v. National Football League, 407 F. Supp. 1000, 1005-06 (D. Minn.
1975), afJ'd, 543 F.2d 606 (8th Cir. 1976); Kapp v. National Football League, 390 F. Supp.
73 (N.D. Cal. 1974). The courts in Kapp and Mackey held that such a rule was unreasonable
within the antitrust laws insofar as it is used to aid in the enforcement of other anticompeti-
tive practices such as the draft, the standard player contract, the option clause and the
"Rozelle rule". 407 F. Supp. at 1007; 390 F. Supp. at 82.
Whether or not the anti-tampering rules of the various professional sports leagues violate
the antitrust laws is beyond the scope of this Article. When these rules are applied to the
"typical" fact pattern involved in contract jumping, however, an antitrust violation may
come into play. Generally a player who wishes to jump will unilaterally terminate his contract
by asserting that his club defaulted on the contract. While the player begins negotiations with
other clubs in the league, his old club will assert the applicability of the league's anti-
tampering rule. The player and the negotiating club(s) may contend that the anti-tampering
rule applies only to players who are under contract and that as a result of the default and
the player's termination of the contract, the jumping player is no longer under contract to
his old club. There is informal precedent for this type of argument. Mackey v. National
Football League, 407 F. Supp. 1000, 1004 (D. Minn. 1975), aff'd, 543 F.2d 606 (8th Cir. 1976)
(Commissioner of NFL ruled that a player became a free agent when his club breached
contract by failing to exercise its renewal option in a timely manner). See also the discussion
of the interpretation of standard player contracts at notes 16-22 infra & accompanying text.
In defense of the application of the anti-tampering rule, the player's old club and the league
may argue that because neither the preexistence of the player's contract with the old club
nor the player's unilateral claim of default by the old club has been tested in any neutral
forum, there is reasonable basis and legal justification for enforcing the anti-tampering rule.
Because the effect of such an argument would be to relegate the player to the slow processes
of arbitration or the courts until the dispute was finally resolved, a wholesale application of
the anti-tampering rule under these circumstances, without regard to the substantiality of
the claimed breach by the old club, probably falls within a literal reading of section 1 of the
Sherman Act; the anti-tampering rule itself supplies the necessary element of "concerted
action". See Interstate Circuit, Inc. v. United States, 306 U.S. 208 (1939); Elder-Beerman
Stores Corp. v. Federated Dep't Stores, Inc., 459 F.2d 138, 146 (6th Cir. 1972). Section 1 of
the Sherman Act declares illegal "[elvery contract, combination .... conspiracy, in re-
straint of trade .... " 15 U.S.C. § 1 (1970).
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After the player makes the decision to change teams, the first step
is for the player, his agent, and his attorney to convert his overall
dissatisfaction into legal grounds for the jump and to formulate a
jumping strategy. The applicable legal framework is composed of
both a consensual element, consisting of the contractual terms
agreed to by the players and the club owner as set forth in the
negotiated uniform player contract, 3 and a non-consensual ele-
ment, consisting of common law contract principles. Generally, in
attempting to effectuate a successful jump, players and jumped-to
teams point to the language of the contract, arguing for a literal
interpretation that clears the way for the jump by permitting a
player to terminate the contract on the basis of the slightest breach
by the club. 4 The owners of jumped-from teams, to protect them-
selves, must base their arguments on mitigating. common law con-
tract principles and an interpretation of the contract that comports
more closely with normal business practice in an attempt to obviate
the harsh, and sometimes unfair, results of a literal reading of the
contract. '"
THE UNIFORM PLAYER CONTRACT AS A DETERMINANT OF PLAYERS'
STRATEGY
A party generally is not legally justified in terminating or rescind-
ing a bilateral contract absent a breach or default by the other party
on a matter so substantial and fundamental as to defeat the object
of the contract. However, under a literal interpretation of the uni-
form player contracts 7 used in the National Hockey League (NHL)
13. The uniform player contract or the standard player contract is mandated by the consti-
tutions and by-laws of the various professional sports leagues. These constitutions and by-
laws require that all contracts between clubs and players shall be in the form adopted by the
member clubs of the league. Each club has the right to modify the standard contract subject
to the right of the Commissioner of the league to disapprove if any modification is in violation
of the constitution and by-laws of the league or if either contracting party is guilty of conduct
detrimental to the league or sport. E.g., National Football League Const. & By-Laws §§ 15.1,
15.4. These contracts also provide that the player is bound by the constitution, by-laws, rules,
and regulations of the league and his club, including future amendments thereto, and to the
discipline of the club subject only to the right to a hearing by the Commissioner whose
decisions are final and unappealable. E.g., NFL Player Contract 14, 20.
14. See notes 16-33 infra & accompanying text.
15. See notes 35-56 infra & accompanying text.
16. See Munchak Corp. v. Cunningham, 457 F.2d 721, 725 (4th Cir. 1972) (failure of
Carolina Cougar Basketball Club to make specified payment to Billy Cunningham deemed
an inconsequential breach); Pasquel v. Owen, 186 F.2d 263, 269-71 (8th Cir. 1950) (removal
of player-manager as manager of a baseball club held insubstantial breach).
17. For a discussion of uniform player contracts see note 13 supra.
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and in major league baseball, a player may terminate his contract
upon any default or breach by the club of its obligations thereunder,
regardless of materiality. For example, the NHL Standard Player's
Contract provides:
If the Club shall default in the payments to the Player provided
for in Section 1 hereof or shall fail to perform any other obligation
agreed to be performed by the Club hereunder, the Player may,
by notice in writing to the Club, specify the nature of the default,
and if the Club shall fail to remedy the default within fifteen (15)
days from receipt of such notice, this contract shall be termi-
nated, and upon the date of such termination all obligations of
both parties shall cease, except the obligation of the Club to pay
the Player's compensation to that date."
If judicially tested, a literal interpretation of this clause should
prevail because in the immediately succeeding paragraph of the
NHL contract, the club's right to terminate the contract is expressly
limited to "material" breaches by the player."9
The standard National Football League (NFL) player contract,
on the other hand, contains little guidance in the area of termina-
tion by the player. It provides merely that "[t]he rights of termina-
tion set forth in this contract will be in addition to any other rights
18. National Hockey League Standard Player's Contract 12 (1974 Form) (emphasis sup-
plied). Similarly, professional baseball's standard player contract provides in pertinent part:
TERMINATION
By Player
7.(a) The Player may terminate this contract, upon written notice to the Club,
if the Club shall default in the payments to the Player provided for in paragraph
2 hereof or shall fail to perform any other obligation agreed to be performed by
the Club hereunder and if the Club shall fail to remedy such default within ten
(10) days after the receipt by the Club of written notice of such default.
7.(h) Upon any termination of this contract by the Player, all obligations of
both Parties hereunder shall cease on the date of termination, except the obliga-
tion of the Club to pay the Player's compensation to said date.
The National League of Professional Baseball Clubs' Uniform Player Contract 7(a), (h).
19. Paragraph 13 of the NHL Standard Player's Contract provides:
The Club may terminate this contract upon written notice to the Player (but
only after obtaining waivers from all other League clubs) if the player shall at
any time:
(a) fail, refuse or neglect to obey the Club's rules governing training and
conduct of players,
(b) fail, refuse or neglect to render his services hereunder or in any other
manner materially breach this contract. (emphasis supplied).
The standard player contract of professional baseball is to the same effect. E.g., National
League of Professional Baseball Clubs, Uniform Player Contract 7(b).
INTRA-LEAGUE CONTRACT JUMPING
of termination allowed either party by law. Termination will be
effective upon the giving of written notice . ... "20 Although a
player might argue that this language grants the player an unquali-
fied right to terminate the contract upon any breach by the club, a
more reasonable and less strained interpretation of the NFL con-
tract is that it does not address itself to the question of whether and
under what circumstances a player may terminate the contract,
thus relegating the player to his common law rights and remedies.2
Only in the National Basketball Association (NBA) does the stan-
dard player contract contain an express limitation upon the player's
right to terminate upon default or breach by the club:
In the event of an alleged default by the Club in the payments
to the Player provided for by this contract, or in the event of an
alleged failure by the Club to perform any other material obliga-
tion agreed to be performed by the Club hereunder, the Player
shall notify both the Club and the Association in writing of the
facts constituting such alleged default or alleged failure. If nei-
ther the Club nor the Association shall cause such alleged default
or alleged failure to be remedied within five (5) days after receipt
of such written notice, the National Basketball Players Associa-
tion shall, on behalf of the Player, have the right to request that
the dispute concerning such alleged default or alleged failure be
referred immediately to the Impartial Arbitrator in accordance
with Article XV, Section 2(g), of the Agreement currently in ef-
fect between the National Basketball Association and National
Basketball Players Association. If, as a result of such arbitration,
an award issues in favor of the Player, and if neither the Club nor
the Association complies with such award within ten (10) days
after the service thereof, the Player shall have the right, by a
further written notice to the Club and the Association, to termi-
nate this contract.
22
Thus, in the NBA, a player desiring to jump is contractually obli-
gated to test his legal grounds beforehand through arbitration, and
the club has ten days from an adverse arbitral decision within which
to "cure" its default, thereby preventing the jump.
In hockey, baseball, and probably football, however, the player
desiring to jump may take the initiative and attempt to identify or
20. NFL Player Contract 12.
21. For a discussion of when a breach of an employment contract entitles an employee to
terminate his contract see 4 A. CORBIN, CoNTRAcrs § 958 (1962).
22. NBA Uniform Player Contract 20(a).
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structure a breach by the club, terminate his contract, and purport
to negotiate as a free agent. This concept of "structuring" a breach
is not as Machiavellian as it initially seems because a player's deci-
sion to jump from his present club is often an outgrowth of a dispute
over the proper interpretation of the club's obligations under the
contract rather than a preconceived plan initiated for economic self-
interest. Such a situation led to "Catfish" Hunter's jump from the
Oakland Athletics to the New York Yankees. The dispute in that
case was whether Oakland's deferred compensation obligation to
Hunter required the club to comply with Hunter's request to pur-
chase current annuities with the "deferred" amounts, as earned by
Hunter each year, or whether the club had the right to control and
to use these deferred amounts until the period of deferment ended.
The language of the contract did not provide a clear answer."3 When
the owner of the Oakland franchise refused to accede to Hunter's
position, Hunter terminated the contract and declared himself a
free agent.2 4
Catfish Hunter's dispute with Oakland was apparently a legiti-
mate, good faith difference of opinion between two contracting par-
ties regarding their respective rights and obligations. The same type
of dispute, however, may be created by a dissatisfied player and his
representatives after combing the contract in search of technical
breaches upon which a jump may be based. 5 This type of exercise
23. The contract provided, in relevant part:
It is agreed that as a part of the consideration of this Uniform Player's Contract
between Oakland Athletics, Division of Charles 0. Finley & Co., Inc., herein-
after called the 'Club,' and James A. Hunter, hereinafter called the 'Player,'
that the said Club will pay to any person, firm or corporation designated by said
Player, the sum of Fifty Thousand ($50,000.00) Dollars per year, for the duration
of this contract to be deferred compensation, same to be paid [at any time
requested by the said Player].
In re Arbitration between American & National Leagues of Professional Baseball Clubs
(Oakland Athletics, Division of Charles 0. Finley & Co., Inc.) & Major League Baseball
Players Ass'n (James A. ("Catfish") Hunter), Decision No. 23, at 3 (Dec. 13, 1974).
24. Hunter prevailed in arbitration. Id.
25. For example, the entire area of a club's deferred compensation obligation, particularly
the timing and funding, is a fertile source of potential default by the club. Many player
contracts provide that the player becomes "entitled" to deferred compensation for each
season he plays, to be paid according to a contractually prescribed timetable after the player's
retirement. Rarely does a club, however, actually fund its deferred compensation obligations;
they generally are treated in practice as promises to pay at a future time, evidenced merely
by bookkeeping entries or reserves. A serious question exists whether such internal treatment
by a club of its deferred compensation obligations arising out of past years is consistent with
a player's contractual "entitlement" to those amounts, particularly when the club is consis-
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gives meaning to the concept of "structuring" a breach.
A potential source for a structured breach lies in a club's inadvert-
ent failure to meet one or more of its obligations under the contract,
such as its obligation to tender the player a specified percentage of
his previous year's compensation to take advantage of the one year
renewal option after the fixed term of the contract has expired."5
This was the basis upon which Joe Caldwell jumped from the At-
lanta Hawks in the NBA to the Carolina Cougars in the now defunct
American Basketball Association (ABA).27 With the ever increasing
complexity of the financial packages and in-kind compensation re-
ceived by players today, it is frequently difficult for the club to
determine how much to tender to exercise its renewal option pro-
perly. Moreover, a dissatisfied superstar who wishes to jump is un-
likely to provide much help to a club in making such a determina-
tion.
Perhaps the most fertile sources of potential default by the club,
and the ones that lend themselves most readily to possible abuse by
the player and his representatives, are obligations arising out of
tently operating "in the red." Cf. Alabama Football, Inc. v. Stabler, 294 Ala, 551, 319 So. 2d
678 (1975).
26. The standard player contracts presently in effect in football, baseball, and hockey all
provide for some type of renewal option on the part of the club. Such an option binds the
player to his club for one year beyond the expiration of the fixed term of his contract. NFL
Standard Player Contract 17, NHL Standard Player Contract 17 (1974 Form), National
League of Professional Baseball Clubs Uniform Player Contract 10.
Although the renewal option was eliminated as a mandatory clause in the NBA's standard
player contract by the Oscar Robertson settlement, an option clause is permitted with respect
to rookie players who sign one year player contracts and any other players who specifically
negotiate an option clause with the club. See note 1 supra.
As a result of the Messersmith - McNally decision, Kansas City Royals Baseball Club v.
Major League Baseball Players Ass'n, 409 F. Supp. 233 (W.D. Mo.), aff'd, 532 F.2d 615 (8th
Cir. 1976) (affirming arbitration award limiting the reserve clause to a one year option pe-
riod), baseball is left with a one year renewal option and no compensation system.
Renewal option provisions have been held to be enforceable, Nassau Sports v. Peters, 352
F. Supp. 870 (E.D.N.Y. 1972); Central New York Basketball, Inc. v. Barnett, 19 Ohio Op.
2d 130, 181 N.E.2d 506 (C.P. Cuyahoga County 1961), at least if it cannot be shown that to
enforce the option clause would effectuate some broader restraint of trade or monopolization
under sections 1 or 2 of the Sherman Act. Philadelphia World Hockey Club, Inc. v. Philadel-
phia Hockey Club, Inc., 351 F. Supp. 462, 503-06 (E.D. Pa. 1972). The renewal option clause
is to be contrasted with the so-called "reserve clause", which existed in major league baseball
prior to the arbitration decision in the Messersmith-McNally case, under which the player
was bound perpetually to his existing club. See Kansas City Royals Baseball Corp. v. Major
League Baseball Players Ass'n, 409 F. Supp. 233 (W.D. Mo.), aff'd, 532 F.2d 615 (8th Cir.
1976) (affirming abitration award limiting reserve clause to a one year option period).
27. Atlanta Hawks Basketball, Inc. v. Southern Sports Corp., No. C-250-G-70 (M.D.N.C.
Jan. 14, 1971).
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alleged pre-contract representations by the club that never made
their way into the written contract. Such a representation formed
the basis upon which Julius Erving, the famous "Dr. J", recently
structured an alleged breach of contract by the New York Nets,
refused to report for the 1976-77 season, and thus "leveraged" him-
self into a trade to the Philadelphia 76ers and a new six-year con-
tract at an estimated $3 million.28 The alleged breach was a refusal
by the Nets to carry out a precontractual oral promise to renegotiate
the contract after the expiration of two years. 9
The types of pre-contract representations that might form the
basis for a player's breach of contract claim are limited only by the
imagination. For example, Jeff Burroughs, an outfielder with the
Texas Rangers who recently was traded to the Atlanta Braves in
exchange for five players and $250,000, attempted to veto the trade
because of an alleged verbal no-trade agreement with the Texas
club.3 0 Similarly, in 1972, Julius Erving attempted to jump from the
Virginia Squires in the ABA to the Atlanta Hawks in the NBA based
in part upon the breach of an alleged pre-contract promise by one
of the Squires' owners to provide an individual guaranty of the
Squires' contractual obligations to Erving.3'
Once a player decides that a tenable ground of default exists, his
next step is to parlay the breach into a renegotiated higher salary
with his existing club, to force a trade to another club, or to declare
the contract terminated and attempt to negotiate with other clubs
as a free agent. The player's optimism may be heightened at this
point by a literal reading of the standard players contract 2 and the
recent tendency of clubs to succumb to such demands."3 As men-
28. N.Y. Times, Nov. 21, 1976, § 5, at 1, col. 1-3.
29. Erving's agent described the alleged breach:
When the written contract was signed by Roy Boe, the president of the Nets,
and Erving, there was an oral agreement between Boe, Erving and me that the
Nets would renegotiate Erving's contract after two years.
The Nets failed to honor their agreement to renegotiate Erving's contract even
though Julius wanted to remain with the Nets. However, the Nets sought to
enforce the terms of the written contract. In my opinion, that was unconsciona-
ble and constituted a breach of contract.
Id. § 5, at 4, col. 4.
30. Cf. Wash. Post, Dec. 10, 1976, at C5, col. 4 (Burroughs traded to Atlanta Braves).
Burroughs eventually agreed to the trade. See Wash. Post., Jan. 6, 1977 at E5, Col. 3.
31. Erving v. Virginia Squires Basketball Club, 349 F. Supp. 716, 718 (E.D.N.Y.), af'd,
468 F.2d 1064 (2d Cir. 1972).
32. See notes 16-21 supra & accompanying text.
33. E.g., Julius Erving's trade from the New York Nets to the Philadelphia 76ers, described
at notes 28-29 supra & accompanying text.
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tioned above, however, an interpretation of the terms of the contract
in light of common law contract principles may bar the player from
succeeding in his effort to structure a breach. 4
COMMON LAW CONTRACT PRINCIPLES AND THE CLUB'S STRATEGY
A club's initial decision upon being confronted with a player's
demands will be whether to adopt a combative posture or a policy
of reconciliation. With a legitimate superstar, the economic conse-
quences of his loss35 coupled with fan pressure will likely force a club
to adopt the latter approach. If, however, its efforts to resolve the
dispute amicably are unsuccessful or if the club refuses to capitulate
to the player's demands, the club must look to common law contract
principles to mitigate the harsh result seemingly dictated by the
termination clause in the standard player contract. 3
The first and most obvious contention a club may assert on its
behalf is that the termination clause is applicable only to material
breaches of the contract. Under such an argument, only a default
so fundamental that it defeats the object of the contract justifies a
player's abandonment of the contract. As a corollary to this argu-
ment, a club may attempt to categorize the term that it allegedly
breached as "subsidiary," "independent," and "severable," a cate-
gorization which, if accepted, should prevent the player from being
discharged from further performance and relegate him to an action
for damages for any loss occasioned by the breach.37 However sym-
pathetic a court may be to these attempts by a club to place a gloss
upon the termination clause, there is little legal support for such an
approach. On the contrary, courts recognize that the slightest
breach may effect termination, if the contract so specifies, regard-
less of whether such a breach would be sufficient, without the termi-
nation clause, to justify the rescission of the contract.36
An additional argument available to a club to frustrate a player's
34. See note 15 supra & accompanying text.
35. For a discussion of the economic worth of a superstar see note 10 supra.
36. See notes 16-21 supra & accompanying text.
37. Bee Mach. Co. v. Freeman, 41 F. Supp. 461 (D. Mass. 1941); Lipscomb v. Renzulli,
159 Conn. 570, 271 A.2d 327 (1970); Floyd & Newland v. Serenado Mfg. Co., 196 Iowa 6, 193
N.W. 581 (1923).
38. Hal Roach Studios, Inc. v. Film Classics, Inc., 156 F.2d 596 (2d Cir. 1946); Ritter v.
Perma-Stone Co., 325 P.2d 442 (Okla. 1958). See generally 1A, 6 A. CORBIN, supra note 21,
§§ 265, 1266.
For a discussion of the termination clauses used in the uniform player contracts of the
various professional sports leagues see notes 16-22 supra & accompanying text.
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jump is based on the arbitration clause in all standard player con-
tracts which requires the parties to resolve their disputes by arbitra-
tion. 9 Arguably, when the termination clause and the arbitration
clause are read in pari materia, 40 the player is required to arbitrate
any dispute as a condition precedent to rescission or abandonment.
Unless such an interpretation is adopted, what was intended to be
a comprehensive arbitration clause applicable to all disputes is
applicable only if the player seeks arbitration.
This argument, however, was expressly rejected by the arbitrator
in the Catfish Hunter case, who, after finding the termination
clause to be clear and unambiguous, stated:
[The termination clause] does not declare, as the Club would
have the Panel decide, that if, on a grievance appealed to the
Panel it appears that a Club defaulted in an obligation agreed to
be performed by the club and the Panel so finds, then, and only
then, the Player may terminate this contract, upon written no-
tice to the Club provided there had been a failure to remedy the
default so found within 10 days. To the contrary, it plainly and
directly states that the Player may terminate his contract upon
written notice of the the default if the Club shall fail to remedy
such default within 10 days after receipt of the written notice.
Faced with such clear and unequivocal provisions, the Arbitra-
tion Panel has no alternative but to enforce them. As the writer
has been admonished by the representatives of each of the parties
when it serves their interests so to argue, the Arbitration Panel
would be derelict in its duties if it sought to rewrite the contract
or to subtract (or add) to the provisions signed by the contracting
parties. The Panel has no authority to write into Section 7(a) the
condition that if the Arbitration Panel first decides that a
claimed default has occurred, then, and only then, the Player
may terminate the Contract should the Club fail to remedy the
Contract [sic] within ten days after his notice of default."
39. NHL Standard Player's Contract 18 (1974 Form); NFL Player Contract 20; NBA
Uniform Player Contract 21; National League of Professional Baseball Clubs, Uniform
Player's Contract 9.(b).
40. Individual clauses in a contract must be construed in relation to the entire contract.
E.g., SEC v. Arkansas Loan & Thrift Corp., 297 F. Supp. 73 (W.D. Ark. 1969), aff'd, 427 F.2d
1171 (8th Cir. 1970); State Farm Mut. Auto. Ins. Co. v. Hedberg, 236 F. Supp. 797 (D. Minn.
1964), afl'd, 350 F.2d 924 (8th Cir. 1965); Covey v. Covey's Little Amer., Inc., 378 P.2d 506
(Wyo. 1963).
41. In Re Arbitration Between American & National Leagues of Professional Baseball
Clubs (Oakland Athletics, Division of Charles 0. Finley & Co., Inc.) & Major League Baseball
Players Ass'n (James A. ("Catfish") Hunter), Decision No. 23 at 21-22 (Dec. 13, 1974).
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Another tactic a club may employ to counter a jump is to posture
the player's position as arbitrary, unreasonable, and in bad faith.
The foundation of this approach, which involves difficult problems
of proof for the club, lies in those cases holding that a party cannot
create the conditions upon which it purports to terminate its con-
tract.42 Of course, a club that adopts this strategy will want to ap-
pear as reasonable as possible in its own position.
In its attempt to appear reasonable, the club should maintain
that the dispute is merely a good faith difference of opinion between
two contracting parties over the proper interpretation of the con-
tract and it should offer to continue to perform in accordance with
its interpretation of the agreement. There is authority to support the
proposition that the adoption of such a position does not constitute
a breach of contract by the club, even if its interpretation of the
contract subsequently is held to be erroneous. 3 The more substan-
tial the alleged default by the club, however, the more difficult
conceptually it becomes to defend as a matter of general contract
law.
If a club is willing to go one step further and "tender" the dis-
puted performance" according to the player's interpretation of the
contract, expressly reserving its right to maintain and pursue its
contrary interpretation, a player's jump should be thwarted. 5 More-
42. American La. Pipe Line Co. v. Gulf Oil Corp., 180 F. Supp. 155, 164-67 (E.D. Mich.
1959), aff'd, 282 F.2d 401 (6th Cir. 1960); see King v. United States, 37 Ct. Cl. 428 (1902);
Cotterill v. Hopkins, 180 Ga. 179, 178 S.E. 144 (1935). See generally 6 A. CORIN, supra note
21, at § 1266.
43. Walker v. Shasta Minerals & Chem. Co., 352 F.2d 634, 638 (10th Cir. 1968); see Pacific
Coast Eng'r Co. v. Merrit-Chapman & Scott Corp., 411 F.2d 889 (9th Cir. 1969); Golf Carts,
Inc. v. Mid Pacific Country Club, 493 P.2d 1338 (Hawaii 1972); Bannister v. Victoria Coal &
Coke Co., 63 W. Va. 502, -, 61 S.E. 338, 341 (1908).
44. For example, the club could tender the disputed performance in escrow, with the only
condition of the escrow keyed to the final resolution of the contractual dispute.
45. Viramontes v. Fox, 65 N.M. 275, -, 335 P.2d 1071, 1075 (1959); cf. Mobley v. New
York Life Ins. Co., 295 U.S. 632, 637-39 (1935). In Viramontes, a dispute arose between the
parties over the proper interpretation of the terms of their contract. The defendant refused
to perform, claiming that plaintiff's assertion of the correctness of his position constituted a
breach or repudiation of the contract. The court rejected this defense, holding that the
defendant's refusal to perform itself amounted to a breach of contract:
Thus, the disagreement was nothing more nor less than an attempt on the
part of each party to insist on performance according to his own interpretation
of the contract terms . . ..
Under the facts presented we would therefore be unwarranted in holding there
was a breach or repudiation by [the plaintiff] justifying nonperformance by
[the defendant] . . . . A repudiation which may be treated as a breach justify-
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over, the club's tender may be considered to be a "remedy" of its
alleged default within the meaning of the termination clause itself,
thereby tolling the running of the player's termination notice pe-
riod.4" To accord legal efficacy to the club's tender does not destroy
the legitimate expectations of the player, who attains his desired
objective subject to a condition subsequent of resolution of the con-
tractual dispute in his favor. The tender also protects the club from
honest mistakes and from superstar extortion.
Not every alleged default, however, is susceptible of being
"tendered" under protest. 7 Moreover, a tender does not fulfill the
club's ultimate objective of "freezing" the rights and obligations of
the parties prior to the expiration of the period within which it must
either cure its alleged default or allow its superstar to terminate his
contract and become a free agent. 8 To effectuate its objective,-a
club must waive its right to compel arbitration under the arbitration
clause in the standard player contract,"9 and initiate a breach of
contract action requesting temporary and preliminary injunctive
relief and a declaratory judgment as to the respective rights and
obligations of the parties. 0 The club's request for injunctive reliefis supported by the standard player contract:
ing nonperformance by the other party must be a distinct, unequivocal, and
absolute refusal to perform according to the terms of the agreement.
As we interpret the authorities, [the defendant's] remedy was to tender
performance according to his own interpretation of the agreement, or according
to [the plaintiffs] interpretation reserving his rights as to the proper interpre-
tation of the contract and then the parties could seek relief in the courts for a
construction of its terms.
65 N.M. at -, 335 P.2d at 1075 (emphasis supplied) (citations omitted).
46. See notes 18-19, 22 supra & accompanying text.
47. For example, once a player's trade has been negotiated with another team, a club
cannot effectively tender a disputed no-trade agreement without the possibility of losing the
benefits of the trade. A subsequent determination of the dispute in its favor will not automati-
cally result in the completion of the contemplated trade because the other club may have
obtained a comparable player through a trade with another team or may not want a player
who previously refused transfer to it.
48. See notes 18-19, 22 supra & accompanying text.
49. Although arbitration is an option available to a club when a contract dispute arises
with a player, see note 39 supra, club-initiated arbitration is ineffective in preserving the
status quo because a player's termination of his contract on his club's default is not stayed
pending the outcome of the arbitration. See note 41 supra & accompanying text. Thus, if the
arbitration proceeding and any appeal by the losing party takes longer than the period
specified by the contract for correction of the default, an adverse decision prevents the club
from remedying the default and preventing the jump of its player.
50. To counter the club's attempt to circumvent the result mandated by the "Catfish"
Hunter arbitration, see notes 41 & 49 supra, a player might contend that under the contract
the club must arbitrate all disputes. Nevertheless, despite the inclusion of an arbitration
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The Player represents and agrees that he has exceptional and
unique knowledge, skill and ability as a . . . player, the loss of
which cannot be estimated with certainty and cannot be fairly or
adequately compensated by damages. The Player therefore
agrees that the Club shall have the right, in addition to any other
rights which the Club may possess, to enjoin him by appropriate
injunction proceedings from playing . . . for any other team
and/or for any breach of any of the other provisions of this con-
tract. "
By initiating a lawsuit, the club forces the player to make the
difficult choice of forum, either judicial or arbitral, in which the
contractual dispute will be resolved. If the player does not seek to
compel arbitration," a court might grant injunctive relief to pre-
serve the status quo pending its final decision. 3 If, on the other
hand, the player does move to compel arbitration,54 the club should
clause in a contract, the right to arbitrate given by that contract may be waived. E.g.,
Almancenes Fernandez, S.A. v. Golodetz, 148 F.2d 625 (2d Cir. 1945); A.D. Hoppe Co. v. Fred
Katz Constr. Co., 249 Cal. App. 2d 154, 57 Cal. Rptr. 95 (1967); Independent School Dist.
No. 35 v. A. Hedenberg & Co., 214 Minn. 82, 7 N.W.2d 511 (1943); United Ass'n of Journey-
man, Local 525 v. Stine, 76 Nev. 189, 351 P.2d 965 (1960).
Moreover, the existence of an arbitration clause does not, in itself, bar the club from seeking
a declaratory judgment or injunctive relief to preserve the status quo during arbitration. See,
e.g., Erving v. Virginia Squires Basketball Club, 349 F. Supp. 716, 719-20 (E.D.N.Y.), aff'd,
468 F.2d 1064 (2d Cir. 1972), quoting Albatross S.S. Co. v. Manning Bros., Inc., 95 F. Supp.
459, 463 (S.D.N.Y. 1951) (injunctive relief); Motor Terminals, Inc. v. National Car Co., 92
F. Supp. 155, 162 (D. Del. 1949) (declaratory judgment); Hunkin-Conkey Constr. Co. v.
Pennsylvania Turnpike Comm'n, 34 F. Supp. 26 (D. Pa. 1940) (declaratory judgment).
51. NHL Standard Player's Contract 6 (1974 Form); comparable provisions are found in
the standard player contracts for baseball, basketball, and football. National League of
Professional Baseball Clubs, Uniform Player's Contract 14.(a); NBA Uniform Player Con-
tract 9; NFL Player Contract 3.
52. One reason the player might prefer a judicial forum over an arbitrator is the identity
of the arbitrator. For example, paragraph 18 of the NHL Standard Player's Contract provides
that the President of the League shall arbitrate all contractual disputes other than those
relating to "the compensation to be paid to the Player on a new contract."
53. In attempting to balance the relative convenience and hardship to the parties of grant-
ing or denying a preliminary injunction, it is likely that the court will be influenced by the
difficulty of rectifying the error if the club ultimately wins the case, together with the inade-
quacy of money damages to compensate the club in such event. In contrast, the injury to the
player during the interim is both more speculative and more susceptible of being adequately
indemnified by a bond if the final decree is in his favor. See Calagaz v. DeFries, 303 F.2d
588, 589 (5th Cir. 1962). See generally 7 J. MOORE & J. LuCAS, MOORE's FEDERAL PRACTICE
65.04[1] (2d ed. 1975).
54. Although at common law an executory agreement to arbitrate present or prospective
disputes not made a rule of court will not be enforced by a court, e.g., Red Cross Line v.
Atlantic Fruit Co., 264 U.S. 109 (1924), a number of jurisdictions have enacted arbitration
statutes under which an arbitiation agreement that complies with the statutory requisites is
generally enforceable either at law or in equity by virtue of the statute. See, e.g., Bernhardt
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argue that the court, to preserve the efficacy of any award in favor
of the club, nevertheless should restrain the player from terminating
his contract and negotiating as a free agent pending the outcome of
arbitration."
The player's most forceful arguments against the issuance of a
preliminary injunction enjoining his termination of the contract and
thereby preventing him from negotiating with other clubs as a free
v. Polygraphic Co. of Amer., 350 U.S. 198 (1956); Glidden Co. v. Retail Hardware Mut. Fire
Ins. Co. of Minn., 181 Minn. 518, 233 N.W. 310 (1930), aff'd, 284 U.S. 151 (1931).
If a club's lawsuit is filed in federal court, a player may compel arbitration by invoking
the federal arbitration statute. E.g., Sterling Foundations, Inc. v. Merritt-Chapman & Scott
Corp., 134 F. Supp. 327 (E.D.N.Y. 1955), implementing the Federal Arbitration Act, 9 U.S.C.
§ 3 (1970). If, however, the club brings its action in state court, and if grounds for removal
exist, the player may remove to federal court to take advantage of the Federal Arbitration
Act and to avoid the anti-arbitral bias sometimes found in state courts.
55. Illustrative of the judicial attitude likely to exist in this situation is the position
adopted by the court in Erving v. Virginia Squires Basketball Club:
Arbitration may be futile . . . if the status quo is not preserved pending the
arbitrator's determination. "The status quo has been frequently defined as the
last uncontested status which preceded the pending controversy." Here, it ap-
pears that the last uncontested status predated [Erving's jump to] the Atlanta
Hawks. Since that time [Erving] has, pursuant to [his contract with the
Hawksl, been photographed in their uniform, played in [their] exhibition
games . . . . The very purpose of the arbitration is to determine whether [the
Virginia Squires, the jumped-from club] is exclusively entitled to [Erving's]
unique services. It is clear that the activities described above may well jeopard-
ize the enforcement of any award in favor of the [Squires].
"The courts are not limited in their equity powers to the specific function of
enforcing arbitration agreements but may exercise those powers required to
preserve the status quo of the subject matter in controversy pending the enforce-
ment of the arbitration provision. To rule otherwise would in effect permit a
party to take the law in its own hands while the proceeding is carried on as a
result of the specific direction of the Court.
"It would be an oddity in the law if the Court, after compelling a party to
live up to his undertaking to arbitrate, had to stand idly by during the pendency
of the arbitration . . . and permit him to assert 'his right to breach a contract
and to substitute payment of damages for non-performance.' The stay is an
incident of the power to enforce the agreement to arbitrate." This ... reason-
ing. . . furnishes the basis for restraining [Erving] from breaching his contract
. . . pending the arbitration.
349 F. Supp. 716, 719-20 (E.D.N.Y.), afJ'd, 468 F.2d 1064 (2d Cir. 1972), quoting Albatross
S.S. Co. v. Manning Bros., Inc., 95 F. Supp. 459, 463 (S.D.N.Y. 1951) (citations omitted).
Erving was not initiated by a club seeking to prevent a jump, but by a player seeking
rescission of his contract with the jumped-from club and damages based upon pre-contractual
misrepresentations and fraudulent concealment. The club sought to compel arbitration under
the Federal Arbitration Act. Id. at 717-18. The difference between Erving and the fact situa-
tion posited in this Article is that Erving himself initiated that litigation and did not purport
to terminate his contract unilaterally pursuant to the type of termination clause previously
described. One is unable to determine from the court's opinion whether the ABA Standard
Player Contract in effect at that time contained such a termination clause.
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agent are: the issuance of coercive injunctive relief in this situation
changes the status quo rather than preserves it; the last uncontested
status is that established by the parties themselves in the contract;
the contract clearly permits the player to proceed unilaterally ; the
effect of the issuance of an injunction will be to rewrite the contract
and to change the substantive legal relationships between the par-
ties prior to any ruling as to the correctness of the club's position;
and the club is in reality trying to "bootstrap" itself into avoiding
the Catfish Hunter result through the type of "procedural fencing"
that traditionally has been held to be grounds for refusing a declara-
tory judgment."
CONCLUSION
Perhaps the most a professional baseball, hockey, or football club
can hope for, short of a reversal of the Catfish Hunter holding or a
renegotiated termination clause comparable to the clause in the
NBA players contract, is to maximize its chances of ultimate suc-
cess on the merits of the breach issue by improving its legal posture
through some of the strategy alternatives heretofore described. A
few substantial damage awards against jumping players who lose
the breach issue undoubtedly would have a sobering effect on future
players and their representatives in their consideration of the
strength of their alleged grounds for termination.
In the interim, the judicial and arbitral responses to the club's
dilemma should be affected by such factors as the materiality of the
alleged breach, the adequacy of a damage award to remedy the
alleged breach, whether the disputed performance is susceptible of
being tendered by the club, whether the player created the condi-
tions allegedly justifying termination of the contract, and the over-
all good faith of both parties.
In the final analysis, a player who desires to change clubs badly
enough probably will find a way. The legal framework, however,
within which the player's decision to jump must be made should be
structured to discourage unilateral jumps57 and to encourage the
56. See 6A J. MOORE & J. LUCAS, supra note 53, 57.08 [5]
57. One way to narrow the grounds upon which a player unilaterally may declare a default
by the club and purport to terminate his contract would be to give literal effect to the "wrap-
up" clauses contained in the standard player contracts in all four sports. Paragraph 20 of the
National Hockey League Standard Player's Contract (1974 Form), for example, provides:
"It]his Agreement contains the entire agreement between the parties and there are no oral
or written inducements, promises or agreements except as provided herein." See also NFL
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parties to arrive at a mutually acceptable trade with the player's
new club.
Player Contract 22; NBA Uniform Player Contract 23; National League of Professional
Baseball Clubs, Uniform Player's Contract "Supplemental Agreements." A literal interpre-
tation of this clause eliminates the source of potential default that lends itself most readily
to abuse by the player, the pre-contractual oral representation. See notes 28-31 supra &
accompanying text. Such contractual declarations generally are given conclusive effect by a
court absent fraud, mistake, or duress. See 3 A. CORBIN supra note 21, § 578.
To circumvent a literal application of a "wrap-up" clause to an alleged breach of a pre-
contractual representation, a player might assert that because the standard player contract
is a contract of adhesion, he had no opportunity to negotiate the language of the "wrap-up"
clause, and was under a "business compulsion" to agree to this term. Accordingly, the clause
should not be given its literal effect. See, e.g., Champlin v. Transport Motor Co., 177 Wash.
659, 33 P.2d 82 (1934). Another potential argument is that when one party induces another
to suppose that a pre-contract representation is included in the written contractual docu-
ment, when in fact it is not, the written contract may be voidable for fraud. See, e.g.,
International Harvester Co. of Amer. v. Bean, 159 Ky. 842, 169 S.W. 549 (1914).
It is submitted, however, that as a matter of policy, the courts should be extremely reluc-
tant to open the lid on this "Pandora's Box;" the day of contract negotiations between the
naive and unsophisticated player and the ruthless, tight-fisted owner are behind us. See
Washington Capitols Basketball Club, Inc. v. Barry, 419 F.2d 472, 479 (9th Cir. 1969).
